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NO. 5549

IN THE

United States Circuit

Court of Appeals
For the Ninth Circuit

OREGON-WASHINGTON WATER SERVICE
COMPANY,
Appellant,

vs.

CITY OF HOQUIAM, Et Al.,

Appellees.

Appellant's Petition for a Rehearing

Appellant respectfully petitions the court for a

rehearing of this cause. In that behalf petitioner

avers that the opinion handed down on the 8th of

October, 1928, does not accord to this appellant its

rights on the record before the court. In support of

this contention appellant prays consideration of the

following

ARGUMENT
The decree of the lower court is affirmed chiefly

if not wholly on the proposition that our suit is pre-

mature.



Waiver

It is the contention of the defendant City that it

has not agreed to buy the water plant and that it can-

not be compelled to do so. The position taken by the

City is perfectly clear in this respect. It is mani-

fested by its demurrer in the lower court and by the

briefs filed on its behalf in this court.

In our reply brief we cited a Washington author-

ity to the effect that where a defendant contests its

liability in a specific performance case it waives any

contention otherwise available to it that the suit is

premature.

Zeimatz vs. Blake, 39 Wash. 6, 9.

This is the conclusion reached also by a Federal

court of high standing in two of the cases to which

the attention of this court was directed in our former

brief.

National Water Works Co. vs. Kansas City, 62 Fed.

853.

The franchise ordinance involved in this case was

approved on the 27th of October, 1873, and ratified

by a vote of the people on November 15th, 1873, on

which latter date the grant took effect. See page 855

of 62 Federal. Section 4 of the franchise ordinance

provided that

:

"If at the expiration of twenty years from

the time this grant shall take effect the same



shall not have been renewed * * * the City

shall then be required to purchase and become
sole owner of said water works as aforesaid and
pay therefor a price agreed upon by the parties

or ascertained as they may agree, or if the price

cannot be thus agreed upon then the City shall

pay the fair and equitable value of the whole
works to be ascertained by said circuit or other
court of record as aforesaid in such manner as

said court shall determine on the petition of

either party for the purpose."

The court held that the mere lapse of the twenty

years created a binding obligation on the part of the

City to buy the water works. It is manifest that this

right could not become complete under the terms of

the ordinance until November 15th, 1893. The bill

of the water company was filed in the Federal court

on the 26th of December, 1891. It recited that the

City disregarded its obligations under the ordinance.

On this bill a decree of specific performance was

passed by the lower court and this decree was af-

firmed by the Circuit Court of Appeals for the

Eighth Circuit, Judge Brewer writing the opinion.

Castle Greek Water Co. vs. City of Aspen, 146 Fed. 8.

This case is so important for our purposes that

we have secured and are forwarding with this peti-

tion to the Clerk of this Court a certified copy of the

bill as it appears on file in the District Court of the

United States for the District of Colorado. The bill

is lengi:hy and we have not deemed it necessary to
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IDrint the entire bill as an exhibit to this petition, but

we do print extracts from the relevant portions of

the bill with abstracts of the remainder thereof and

attach the same as Exhibit "A" hereto.

It appears from the bill that on the 20th of Oc-

tober, 1885, plaintiff's predecessors in interest, Cow-

enhoven and Brown, made a proposition to the City

to construct a municipal water system therein. Sec-

tion 10 of the proposition was in part as follows

:

"The town shall have the right to purchase
the said works at the expiration of twenty (20)
years after the date of this agreement, or failing

to purchase at the expiration of twenty (20)
years, then at the expiration of every ten years
thereafter.

"Provided, however, that the town shall give

to the said Cowenlioven and Brown, their asso-

ciates and assigns, notice in writing of the inten-

tion to purchase one (1) year in advance of such
date of purchase."

The bill alleges that on the 31st of October, 1885,

the proj^osition so made was accepted by the Board

of Trustees of the Town of Aspen, subject to a vote

of the legal voters who thereafter and on the 5th of

November, 1885, approved the same ; that on the 11th

day of November, 1885, an ordinance was passed re-

citing the acceptance of the proposition and granting

Cowenhoven and Brown and their assigns a fran-

chise to maintain and operate a water plant for 20



years from the 31st of October, 1885, to the 31st of

October, 1905. It was alleged that on the 10th of

October, 1904, the City of Aspen passed a resolution

exercising its option to buy the said water plant. It

is apparent that by the terms of the proposition ac-

cepted by the City the right to buy could not have be-

come effective earlier than October 31st, 1905, and

probably not until November 5th, 1905. The bill of

complaint was nevertheless filed by the water com-

pany on the 23d of September, 1905, and a demurrer

to it was sustained by the lower court. The ruling of

the lower court in this respect was reversed by the

Circuit Court of Appeals, Judge Sanborn writing the

opinion. This opinion will be found in 146 Fed. 8.

It appears in the bill that the City denied that it was

under any obligation to purchase the water plant.

We believe the law to be, as announced in the

foregoing three cases, that where a defendant in a

specific performance case denies plaintiff's right to

recover at all, the defendant cannot be heard to say

that the suit is premature.

Grounds of Motion to Dismiss

Appellee 's motion to dismiss which was sustained

in the lower court was based upon the following

grounds (Record 21) : "The complaint does not state

any matter of equity entitling plaintiff to the relief

prayed for nor are the facts as stated sufficient to

entitle plaintiff to any relief."
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No other grounds for attacking our bill than those

set up in the motion were available to appellee in the

District Court, nor was our bill questioned in that

court on any other grounds.

In our re]3ly brief we contended that the question

of prematurity was not properly before this court

because it had not been raised in the District Court.

The contention of counsel for the City is set up on the

first page of his final brief in the following lan-

guage :

»

"If, for any reason, expressed or un-
expressed, the decision and decree of the trial

court is right, an affirmance should follow
here."

It is elementary that a contention that the suit is

premature is matter in abatement.

Matter in Abatement Must Be Urged in Court of

Original Jurisdiction

We believe the authorities are in entire harmony

in their support of the above proposition.

1 C. J. 264, Sec. 585.

"It is well settled of course that matters in

abatement cannot be urged for the first time on
a]3peal, and even in an action before a justice of

the peace or other lower court which is appeal-

able and triable de novo in a higher court the

general rule is that matter in abatement is

waived unless presented in the first court.

It cannot be pleaded or otherwise urged for the

first time in the appellate court, unless permit-
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ted by statute or rules of practice, or unless it

has arisen since rendition of the judgment be-

low, so that it can be urged by plea puis darrein
continuance or otherwise."

Wetmore vs. Plant, 5 Conn. 541, 542-543.

"Nothing, of which the party could have
taken advantage in the court below, can be as-

signed as error in fact. A man shall never as-

sign that for error, which he might have pleaded
in abatement ; for it shall be accounted his folly

to neglect the time of taking that exception.

Barnes vs. Bulwer, Carth. 124. In illustration

of this position. Lord Holt, in the case just cited,

remarks: 'If a feme covert bring an action in

her own name, per attornatuni, and the defend-
ant plead in bar to the action, he shall never
afterwards assign the coverture for error.' It

cannot be necessary to discuss a point of practice
uniformly established, and resting on the sound-
est reason."

Fonville vs. Monroe, 74 III. 126.

"The point is urged that the name of Charles
D. Reed appears in the summons, as one of the
plaintiffs, but not in the declaration, and because
of the omission it is insisted it was error to enter
judgment in his favor, with the other plaintiffs.

Objections of this character cannot be taken for
the first time in this court. Variances between
the writ and declaration are matters pleadable
in abatement. No attempt was made to avail of

the error in the court below. This not having
been done, the alleged variances, if any exist,

cannot now be assigned for error.
'

'

Davis vs. Brinker, 50 Ind. 25.

"There was a trial without plea, answer, or

objection to the papers or jurisdiction of the jus-
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tice, and judgment for the plaintiff. Appeal to

the circuit court, where a like result was reached.

But before trial in the circuit court, the defend-

ant filed a plea or answer in abatement of the

action, alleging that the replevin bond before the

justice was executed on Smiday, and, therefore,

the justice had no jurisdiction of the case. A de-

murrer to this answer was sustained, and this

ruling j^resents the only question in the case.

"We hold that there was no error in the ac-

tion of the court. The objection to the jurisdic-

tion of the justice was made too late."

Auerhach vs. Salt Lake County, 23 Utah 103, 63 Pac.

907, 911.

"This point, as appears, was made for the

first time in the appellate court, and therefore
cannot avail the appellant. * * * Such an ob-

jection simply goes in abatement of the action,

and, to have effect, must be urged by proper
plea or in some appropriate manner in the trial

court, or the objection will be regarded as

waived. '

'

Without quoting from any further cases we cite

the following as in accord with the propositions

above announced:

Smith vs. State, 19 Conn. 493, 498.

Blankenship vs. Blackwell, 124 Ala. 355, 27 So.

551.

Queen City Co. vs. Blalack, 18 So. 800 (Miss.)

Fischer vs. Stiefel, 179 111. 59, 53 N. E. 407,

408.

Morgan's Estate, 46 Ore. 233, 242.

Paauhau Sugar Co. vs. Palapala, 127 Fed. 920.
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The case last cited is a decision of this court. A
libel in admiralty had been brought by a boy who was

not yet twenty-one. No objection was raised in the

lower court and this court speaking through Judge

Hawley held that the question was not available on

appeal.

It has been explicitly held that matter in abate-

ment is unavailable to an appellee to support a judg-

ment where the point-had not been raised in the court

below.

Petty vs. Mutual Fire Co., Ill Iowa 358, 82 N. W.
767.

This was an action on a policy of fire insurance.

Judgment was rendered for the defendant. The Su-

preme Court of Iowa found error in the record. The

defendant contended in the appellate court for the

first time that the action was prematurely brought.

The court said

:

"The appellee contends here, for the first

time, that this action was prematurely brought,
and ought to be affirmed for this reason, not-

withstanding the fact that the question was not
presented in the pleadings, nor raised in the

lower court. Under the well-settled rule, this

contention cannot be sustained. '

'

Tanenbaum vs. Federal Match Co., 189 N. Y. 75, 82.

"We think there is another answer to this

argument that the action was prematurely
brought. No such defense as that was pleaded,
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but on the contrary respondent by its answer re-

iterated and unequivocally stood upon the claim
that this contract was the product of fraud on
the part of appellant and that it had rescinded
the same."

To the same effect

:

Odum vs. J. I. Case Threshing Co., 36 S. W.
191, 195 (Tenn.)

Atchison Topeka Co. vs. Lujan, 6 Colo. 338.

There is a long line of authority to the effect that

it cannot be contended for the first time in the ap-

pellate court that a suit is prematurely brought.

3 C. J. 704, Sec. 598.

"Matters in abatement, not going to the jur-

isdiction of the subject matter, must be pleaded
below, and cannot be raised for the first time in

the appellate court."

Lehretto vs. Serifini, 92 Conn. 380, 102 AH. 767.

"The only error assigned in the reasons of

appeal is the failure of the court to hold that the

action was prematurely brought and to dismiss
it for that cause. That assignment of error,

purely technical and unrelated to the substantial

rights of the parties, is sufficiently met by the
statement that it is not one which our rules of
practice entitle him to pursue, since he did not
plead nonmaturity of the cause of action either
in abatement or in bar."
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Bumstead vs. Dividend Insurance Co., 12 N. Y. 81, 90.

''The objection that the suit was brought be-

fore the expiration of three months from the

time when the corrected and more particular

statement of the loss was furnished, and was,
therefore, premature, was not taken upon the

trial, and consequently it cannot be made here."

Adams vs. Branan, 120 Ga. 530, 48 S. E. 128.

The syllabus in this case is in part as follows

:

"A plea that the maturity of the account sued
on had been extended by the plaintiff to a time
subsequent to the institution of the suit, and that

the suit was prematurely brought, is a plea in

abatement. * * ^

''Where no cause is shown for the delay, it

is too late to file such a plea in abatement in the

superior court on the appeal of a case from the

county court ; and the court erred in overruling
the motion to strike the plea in abatement on the

ground that it was filed too late."

Been vs. Crenshaw, 128 Tenn. 123, 158 S. W. 987, 990.

"It is insisted that the judgment could not
be properly rendered because the tax was not due
when the suit was instituted, or even when the

judgment was rendered in the circuit court. No
objection of this kind was made in the circuit

court, and hence the immaturity of the action, if

it existed, was waived, and could not be urged
here."

Johnson vs. Meyer, 54 Ark. 442, 16 S. W. 123.

"The appellant cannot now for the first time
object that the suit was prematurely brought."
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Kansas City Co. vs. Greer, 90 Ark. 531, 119 S. W.
1121, 1122.

*'The appellant contends that the suit was
brought before the cause of action accrued, and
was therefore premature because the allegation

of the complaint and the proof show that the no-

tice which must be given before there can be any
cause of action, was not given till May 30, 1907,

whereas the original complaint was filed May
11, 1907. But the appellant demurred to, and
answered the complaint and it does not raise the

question in its answer or demurrer. In fact it

only raises the specific question here for the

first time. * * * The last announcement of

the court on these jDoints is in Ferguson vs. Carr,
85 Ark. 246, 107 S. W. 1177, where Judge Mc-
Culloch, speaking for the court on motion to re-

hear, said : 'The objection that an action has been
brought prematurely is waived by failure to ob-

ject at the proper time.' "

WilUayns vs. Smith, 24 S. W. 1115 (Tex. Civ. App.)
'

' The only error assigned is that the suit was
brought before the maturity of the claim, the

same falling due on December 31, 1890, the suit

in justice court being brought on December 2,

1890. * * * The objection now made was not
called to the attention of either court below.
* * * It cannot be raised for the first time on
appeal in this court, and can not now be consid-

ered."

Van Camp vs. Keokuk, 130 Iowa 716, 107 N. W. 933,

934.

''The trial court was not asked to hold that

the action was premature and hence made no
ruling upon that proposition. That matter can-

not be raised for the first time in this court."
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Port Huron Machinery Co. vs. Hurto, 154 loiva 435,

135 N. W. 31, 33.

"It is also said that there was error in enter-

ing- judgment, because the term of credit agreed

upon had not expired when suit was brought.

This point was not made below, and hence can-

not be urged here."

Waterloo Lumber Co. vs. Bes Moines Co., 158 loiva

563, 138 N. W. 504, 51 L. B. A. (N. S.) 539, 546.

"The defendant further insists that the judg-

ment below must be reversed because the action

was prematurely begmi. This fact is said to af-

firmatively appear from the printed record, a

statement which the appellee questions. We have
not undertaken to satisfy ourselves in that re-

spect because it appears to be unnecessary. The
objection to the timeliness of the action was not

raised in pleading or by motion in arrest, nor
does it appear to have been in any manner called

to the attention of the trial court. Under such
circumstances, it cannot be raised for the first

time in this court."

The following authorities will also be found in

point on this question

:

Jones vs. Tonawanda, 55 N. Y. S. 115.

Hazle vs. Bondy, 173 111. 302, 50 N. E. 671, 674.

Preston vs. Knapp, 85 Cal. 559, 24 Pac. 811.

Mahaska vs. Whitsel, 133 Iowa 335, 110 N. W.
614, 616.
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We therefore earnestly contend that the point

upon which the court chiefly relied in affirming the

decree from which we appeal was not properly be-

fore the court and cannot properly be made the basis

of a decree of affirmance.

A decree in this cause based on the fact that our

suit is premature should very clearly be a decree of

dismissal without prejudice. The decree from which

we appeal is not such a decree.

It may be suggested that the foregoing line of au-

thority should have been submitted in our reply

brief. Our answer must be that the contention of

prematurity was first called to our attention when

we were served with appellees' brief, six days before

the oral presentation of the case. Two of these days

were Saturday and Sunday. In the time available

we were able, only with the utmost difficulty, to pre-

pare and print our reply brief. It was not possible

in that time to make the exhaustive search required

to assemble the foregoing authorities.

Jurisdiction to Determine Price

With great deference to the court we contend that

our suit was not prematurely brought. The fran-

chise ordinance passed in 1898 constituted a contin-

uing offer on the part of the owner of the water plant

to sell to the City. The resolution of April 6th, 1927,

was an exercise by the City of its option to buy. The
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consent of the electors was given at the election held

on the 7th of April, 1928. A contract to buy was then

complete.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.

Cherryvale Water Co. vs. Clierryvale, 65

Kans. 219, 69 Pac. 176, 180.

Bristol vs. Bristol Water Works, 19 R. I. 413,

32 L. R. A. 740, 743.

Fayetteville vs. Fayetteville Water Co., 135

Fed. 400, 403.

Alahama Water Co. vs. City of Anniston, 215

Ala. 120, 110 So. 36.

The parties were unable to agree as to the price

to be paid for the water plant. The franchise ordi-

nance provided that in such case the price was to be

fixed by due process of law. Surely the vendor had

a remedy by which to determine the value of the

plant and the price to be paid. The Water Company

could not institute condemnation proceedings. We
could not bring an action at law for what we believed

to be the value of the plant for the reasons set up by

Judge Sanborn in

Castle Creek Water Co. vs. City of Aspen, 146 Fed.

8, 15:

"The company cannot tender the works and
then abandon them and bring its action at, law,

because these works supply the city and its cit-
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izens with water, and the public interest, the

danger of fire, the domestic necessities of the

people of the city forbid the cessation of their

operation. Barton vs. Barbour, 104 U. S. 126,

134, 26 L. Ed. 672 ; Joy vs. St. Louis, 138 U. S.

1, 47, 11 Sup. Ct. 243, 34 L. Ed. 843. A court of

equity alone i30ssesses powers sufficiently elastic

and comprehensive to continue the operation of

the works, if the interest of the public demands
it, to fairly take the accounting which conditions

their productive worth, and to render a decree
that the property be conveyed, and that the price

be paid at such time and on such terms as will

best conserve and enforce the rights of all the

parties in interest. It alone has plenary power
to enforce this contract, and the water company
has no remedy at law as complete and efficient

as the remedy in equity. It has no remedy at

law that will secure it adequate relief."

Our bill prays ''that this court ascertain by ref-

erence to a Master, or in such other manner as the

court may deem proper, what is a fair and reason-

able price to be paid to plaintiff by said defendant

City of Hoquiam for the waterworks system and

plant of plaintiff hereinabove described." (Rec-

ord 20.)

The time was ripe for fixing the price of the plant

and our bill should have been entertained for this

purpose, even though we were denied the complete

relief which we sought.
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Kemedy of Specific Performance Contemplated

If "due process of law" as used in the franchise

ordinance meant condemnation, the vendor had no

remedy. The contract in such case was enforceable

only by the vendee.

If it be suggested that the right of the vendor to

bring a suit for specific performance would exist, but

would remain in abeyance until the City had oj^por-

tunity to bring an action in condemnation, we answer

that the City might bring its action and fail to press

its case. It might abandon its case at any time even

after a verdict had been received fixing the value of

the plant.

Port Angeles Pacific Co. vs. Cooke, 38 Wash.
187, 188.

To hold that the remedy of the vendor is in abey-

ance until the City has refused to bring a condemna-

tion action or refused to press such action to judg-

ment or has refused to pay the judgment rendered is

to leave one of the parties to a contract remediless in

an important matter for a long period of time. Such

a construction of the contract denies to the vendor a

speedy or adequate remedy. We respectfully sub-

mit that courts of equity exist for the correction and

relief of just such situations.

The construction suggested does violence to the

familiar canons for the interpretation of contracts.



22

Where the language of a contract will permit a court

so to do, the court will always construe a contract as

mutual in the rights and remedies reserved to the

parties.

Midland Linseed Oil Co. vs. Charles R. Sargent Co.;,

281 Fed. 704, 708 (C. C.A.6).
" It is a canon of construction that courts will

not destroy the mutual and reciprocal obliga-

tions of the contracting parties, and substitute

therefor an optional contract, unless the lan-

guage used imperatively requires such construc-

tion.
'

'

La Grange Grocery Co. vs. Lamhorn <& Co., 283 Fed.

869, 872-873 (C. C. A. 5).

"A contract will not be construed so as to de-

stroy the same, where there is another legitimate

construction which will uphold it. 'So a con-

tract should be construed in favor of mutuality.

'

13 C. J. 539; Palmer Brick Co. vs. Woodward,
138 Ga. 289, 294, 75 S. E. 480; Mill Wood, etc.,

Co. vs. Flint River, etc., Co., 16 Ga. App. 636, 86

S. E. 943. The construction contended for by
the company would destroy the contract as a
binding obligation; that contended for by the

plaintiffs, to-wit, that an election of terms speci-

fied is with the sellers' credit department, and
that withdrawals by buyers during the period
specified and before its termination is subject to

the approval of sellers' credit department, is en-

tirely consistent with the binding obligation to

sell upon one or the other of said terms, and to

furnish absolutely by the expiration of the

periods specified for the delivery of each third

the entire quantity. We therefore think the
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court was right in his construction of the con-

tract, and there was no error in the charge con-

struing the same and holding it to be binding. '

'

Standard Appliance Co. vs. Standard Equipment
Co., 296 Fed. 456, 458.

Here the court said

:

"As a general rule an ambiguity will be
solved in favor of a mutually binding obliga-

tion.
'

'

Mempliis Furniture Mfg. Co. vs. Wemyss Co., 2 F.

(2d) 428, 432.

'

' The situation was such as to give full force

to the rules of construction tersely stated in

American Sugar Refining Co. vs. Newnan Gro-
cery Co., 284 F. 835, 836 (C. C. A. 5), as follows:

" 'A contract will be given that construction
which will make it valid and binding, instead of

a construction which would make it void or un-
enforceable. Hobbs vs. McLean, 117 U. S. 567,
6 S. Ct. 870, 29 L. Ed. 940. Likewise a contract
should be construed in favor of mutuality. 13
C. J. 539; Minn. Lumber Co. vs. Whitebreast
Coal Co., 160 111. 85, 43 N. E. 774, 31 L. R. A.
529."

Empire Gas Co. vs. Southwest Pipeline Co., 25 F.

(2d) 742, 745.

"The contract must be construed as a whole,
and such an interpretation given it, if possible,
as to render it mutual. '

'
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Moran vs. Standard Oil Co., 211 N. Y. 187, 105 N. E.

217, 220.

''The trial judge held that the contract im-
posed no obligation on the defendant to employ
the plaintiff for five years, and that at the de-

fendant's option it was terminable at will. We
cannot accept that construction of its meaning.
An intention to make so one-sided an agreement
is not to be readily inferred. * * *

"The i3laintiff 'agrees' to serve for five

years. The defendant 'agrees' to pay him at cer-

tain rates. The very word 'agreement' connotes
a mutual obligation. Benedict vs. Pincus, 191

N. Y. 377, 383, 384, 84 N. E. 284. There may be
a 'promise' to serve without a promise to employ,
but there can be no ' agreement ' for service with-

out mutuality of rights and duties."

Mill Wood Co. vs. Flint River Co., 16 Ga. App. 636,

85 S. E. 943.

The syllabus in this case is in part as follows

:

"If the contract in the instant case was not

binding on the seller, it was not binding on the

purchaser either ; it was void. In this case it is

'possible' to construe the contract as binding on
both parties; consequently it is not unilateral."

Slater vs. Savannah Corp., 28 Ga. App. 280, 110 S. E.

759, 761.

"Where parties have attempted to make a

contract, all the provisions of the instrument

must, when permissible, be given a construction

consistent with the general intention of the par-

ties to be bound by a contractual obligation, and
no provision should, when it is clearly sus-
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ceptible of a construction consistent with a
clearly defined obligation arising out of any
other provision of the contract, be given a con-

struction inconsistent with such clearly defined
obligation.

'

'

Basing our contention on the foregoing authori-

ties, we maintain that when the City exercised its

option to buy, there was a contract mutually binding

and which both parties were entitled to enforce ; that

it cannot be presumed that they contemplated an

agreement enforceable only by one of the parties

thereto or enforceable by the other only after the

lapse of a considerable time and as the result of

waiver and inaction ; that a suit in equity for the pur-

jDose of fixing the price was the only remedy mutu-

ally available and therefore the remedy which the

parties had in mind.

Inability to Ageee

Our allegation as to our inability to agree with

the City as to the price to be paid for our plant, as

found on pages 19-20 of the record, is as follows

:

"Pursuant to said notice to plaintiff of said

election of said City to exercise its right to pur-
chase said water works system pursuant to said

Section 28 of said Ordinance No. 89 of said City
plaintiff offered to sell said water works sys-

tem to said City at a stated price, which offer the

said City of Hoquiam, and its Mayor and Coun-
cil, refused to accept, and plaintiff and said City
are unable to agree upon the price to be paid
for said water system."
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We respectfully maintain that the court has erred

in holding that this language is a mere conclusion of

law.

The rules of pleading forbid the pleader to insert

his evidence in his pleading. It is the duty of coun-

sel in drafting a pleading to allege the ultimate fact.

Language substantially identical with that above

quoted has been upheld by the courts as sufficient.

Castle Creek Water Co. vs. City of Aspen, 146 Fed. 8.

Paragraph 11 of the bill in this case was in part

as follows

:

"And your orator further shows, that after

the passage of the resolution and the service of

the notice hereinabove set forth, your orator and
the said City of Aspen, through its Mayor and
City Council, attemi^ted, but failed, to agree on
the purchase price of said water works, plant,

system and appurtenances."

The bill containing this allegation was held to be

sufficient on demurrer by the Circuit Court of Ap-

peals for the Eighth Circuit.

In—
Burgesses of Huntingdon vs. Huntingdon Water Co.,

258 Pa. St. 250, 101 Atl. 989, 992,

the allegation was as follows

:

"The plaintiff and defendant have not been
able to agree upon a sum or price at which the

defendant would be willing to sell, and at which
the plaintiff would be willing to purchase the
defendant's plant and system."
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In—
St. Louis Co. vs. Postal Telegraph Co., 173 III. 508,

51 N. E. 382, 385,

it is said

:

''It is furthermore contended by the appel-

lants that the petition does not show an endeavor
on the part of the petitioner to agree with de-

fendants as to compensation and damages, and a

failure to so agree. This contention is without
merit. The eminent domain act requires the pe-

titioner to show that 'the compensation to be
paid for or in respect of the property, sought to

be appropriated or damaged for the purposes
above mentioned, cannot be agreed upon by the

parties interested.' The petition avers that 'the

petitioner has applied to the defendants for the

privilege and right of way to construct its tele-

graph line upon said right of way, and has en-

deavored to come to an agreement upon the dam-
ages to be paid to said company for said right of
way aforesaid, but has wholly failed to reach an
amicable agreement with either of said compa-
nies, by which said right of way could be secured
or damages agreed upon • ^ * * and for such
purposes compensation to be paid for and in re-

spect of the property sought to be appropriated
cannot be agreed upon by said defendants and
the petitioner.' The averment of the petition is

clearly sufficient. 'The averments in the peti-

tion to condemn land for a public use need not be
in the language of the statute, but any allega-

tions showing affirmatively that the petitioner
has been unajjle to agree with the owner in re-

spect to the compensation to be paid will suffice.'

Reed vs. Railway Co., 126 111. 48, 17 N. E. 807."
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In—

Fulton vs. Methoiv Trading Co., 45 Wash. 136, 137-

138,

it is said :

"It is further contended that there is no suf-

ficient allegation of inability to agree with ap-

pellants as to the amount of damages. Para-
graph 8 of the amended comjolaint alleges as fol-

lows:

' * ' That said plaintiffs have been and still are

unable to agree with the said Methow Trading
Company and said Guy Waring as to the com-
jDensation to be paid it and them, the said own-
ers thereof, for the reason that said owners will

not make to plaintiffs a stated demand for any
given sum of money in compensation to them and
it for said right of way, and that such of said

owners of said parcels of land over which it is

desired to extend said ditch, hereinafter de-

scribed, have refused, and still refuse to grant to

these plaintiffs the use thereof for purposes
aforesaid, and plaintiffs have been wholly un-
able to obtain from such owners any right in or

upon or to the use of said premises for the pur-
poses aforesaid.

'

"The above allegation sufficiently shows a
previous effort and inability to agree."

Plaintiff's Offee to Sell

It is held that our bill is defective in failing to al-

lege that the price at which plaintiff offered to sell

its plant to the defendant was a fair price.
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With great deference it is submitted that if such

an allegation had been inserted in the bill it would

have amounted only to the conclusion of the pleader.

Value is a matter of opinion. Fraud cannot ordi-

narily be predicated on an excessive price exacted for

property.

There are many cases where the remedy of spe-

cific performance is vitally important to a litigant.

Is this remedy to be denied because a vendor, believ-

ing his property to be more valuable than the chan-

cellor, asks a price which the chancellor regards as

excessive ?

We respectfully submit that it is impracticable

to condition the remedy of specific performance on

the fairness, in the opinion of a trier, of the price at

which property is offered. The court does not know

judicially the value of any property. The enforce-

ment of such a rule would require a preliminary ex-

amination into the price asked before proceeding to

a trial on the merits. There are few subjects on which

men differ so certainly as on the value of property.

The determination of such a preliminary question

would be burdensome to courts and litigants. It

would delay and complicate the disposition of busi-

ness. We have searched the books and have been

able to find no authority for such a requirement.

In the case of Castle Creek Water Co. vs. City of

Aspen, 146 Fed. 8, the bill was subjected to the



30

searching test of a demurrer which was sustained in

the lower court, the Court of Appeals reversing the

decree based upon such ruling. The bill in that case

contained no allegation as to the price at which the

Water Company offered to sell its plant. The allega-

tion contained in the 11th paragraph of the bill is as

follows

:

"Your orator and the said City of Aspen
through its Mayor and City Council attempted
but failed to agree on the purchase price of said

water works, plant, system and appurtenances. '

'

In—
National Water Works vs. Kansas City, 62 Fed. 853,

the substance of the bill is printed on pages 856-857

of the report. The bill as so reported contains no

allegation as to the price at which the Water Works

Company was willing to sell its plant and no allega-

tion that the price offered was a reasonable price.

If it be suggested that the question was not raised

in these cases, we answer that it was not raised in the

case at bar.

We are mindful of the rule that equity will not

decree the specific performance of an oppressive or

unconscionable contract. It certainly cannot be as-

sumed that the contract on which plaintiff relies falls

within this classification. The law seems moreover

to be well settled that the unconscionable character of

the contract is a matter of defense and that plaintiff
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in a specific performance litigation is not required

to negative the defense in his initial pleading.

36 Cyc. 775.

''A general allegation that the contract was
founded on a valuable consideration has been
held sufficient against a general demurrer; but
there must be some showing of a consideration

for the contract. In California and Montana the

statute requires that there shall be an adequate
consideration and that the contract shall be, as

to the party against whom it is to be enforced,

just and reasonable. In California it is held that

the complaint must show the adequacy of the

consideration and that the contract is, as to de-

fendant, just and reasonable, and that it would
not be inequitable to enforce it ; but in Montana
the inadequacy of the consideration is with more
reason treated as a matter of defense."

The California decisions referred to in the above

authority are based on Section 3391 of the Civil Code

of California. There is no such statute in the State

of Washington.

Bauermeister vs. Sullivan, 160 N. E. 105, 106 (Ind.

App.)

*'It is urged by appellee that the complaint
does not contain averments of fact showing that

the contract is fair and equitable, in this, that

there is no averment that $6000 is a fair valua-
tion of the projDerty. It is not necessary that the

complaint should aver that the consideration
named is adequate. There is nothing in the com-
plaint to show that the consideration to be paid
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for the real estate is unfair and inequitable, and
the court will not, as against the plaintiff, pre-

sume that it is. If in a suit for sjoecific perform-
ance of a contract, the defendant would estab-

lish that the contract is unfair and inequitable

by reason of facts not disclosed by the contract,

he must allege and prove such facts as a defense,
Indianapolis, etc., Traction Co. vs. Essington
(1913), 54 Ind. App. 286, 300, 99 N. E. 757, 100
N. E. 765, and cases cited."

Byars vs. Thompson, 80 Tex. 468, 15 S. W. 1087-1088.
'

' The next assignment of error presented is

:

'The court erred in not sustaining defendants'
third special exception to plaintiffs' first orig-

inal amended petition, for the reason that said

petition nowhere alleges or recites the consider-

ation 23aid by the plaintiff Wells Thompson for

the interest claimed by him under the contracts

which he is endeavoring to have specifically per-

formed. ' We do not doubt the correctness of the

proposition contended for by appellants under
this assignment—that to sustain a suit for spe-

cific performance of a contract to convey land
there must be either an actual valuable consid-

eration or what a court of equity considers a

meritorious one. We understand the assignment,
however, to question the sufficiency of the peti-

tion because of its alleged failure to aver that

Thompson paid a valuable consideration for his

interest in the contract. The contract was made
a part of the petition, and recited that it was ex-

ecuted 'for valuable consideration.' We think
this recitation sufficient to support the prima
facie presiunption of the existence of a valuable
consideration, and that the court did not err in

so holding. Short vs. Price, 17 Tex. 397 ; Tum-
linson vs. York, 20 Tex. 694. '

'
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Sturtz vs. Ommen, 32 S. Dak. 396, 143 N. W. 288, 291.

"By the fourth objection, appellant claims

that the complaint must show affirmatively that

the consideration for the contract is adequate,

and that as to the defendant the contract is just

and reasonable. Section 2345 of the Civil Code
is as follows: 'Specific performance cannot be
enforced against a party to a contract in any of

the following- cases : 1. If he has not received an
adequate consideration for the contract. 2. If

it is not, as to him, just and reasonable. 3. If

his assent was obtained by misrepresentation,

concealment, circmnvention, or unfair practice

of any party to whom performance would be-

come due under the contract, or by any promise
of such party which has not been substantially

fulfilled ; or, 4. If his assent was given under the

influence of mistake, misapprehension, or sur-

prise, except that where the contract provides
for compensation in case of mistake, a mistake
within the scope of such provision may be com-
pensated for, and the contract specifically en-

forced in other respects, if proper to be so en-

forced.' In support of this contention certain
California cases are cited. If appellant's con-
tention is right, then the complaint must also

affirmatively show that the defendant's assent
to the contract was not obtained by misrepre-
sentation or other unfair practice, and that it

was not given by mistake, misapprehension, or
surprise. This reasoning would also require the
complaint to allege that both parties were of ma-
ture age at the time of the contract, and not un-
der mental or other disability. Of the California
decisions on this point, Mr. Pomeroy says, in 36
Cyc. 776 :

' But in Montana the inadequacy of the
consideration is wdth more reason treated as mat-
ter of defense. ' In considering the section of the
Montana Code which is identical with our Sec-
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tion 2345, Civ. Code, the Supreme Court of Mon-
tana said in Finlen vs. Heinze, 28 Mont. 548, 73

Pac. 123: 'The evident meaning of this section

is that any one of these subdivisions furnishes a
defense to an action for specific performance ; in

other words, when specific performance is

sought against a party, he may interpose any one
of the defenses named above, and, if he can main-
tain it, he defeats the action.' We fully agree
with the soundness of the rule announced by the

Montana court."

Finlen vs. Heinze, 28 Mont. 548, 73 Pac. 123.

'
' Notwithstanding our Code is similar to that

of California, and may have been taken from
that state, we decline to follow California deci-

sions upon this subject when they are in direct

conflict with the decisions of our own court and
are opposed to what appears to us to be the bet-

ter reasoning. Section 4417 of the Civil Code
provides :

' Sec. 4417. Specific performance can-

not be enforced against a party to a contract in

any of the following cases: (1) If he has not re-

ceived an adequate consideration for the con-

tract. (2) If it is not, as to him, just and reason-

able. (3) If his assent was obtained by the mis-

representation, concealment, circumvention, or

unfair practices of any party to whom perform-
ance would become due under the contract, or

by any promise of such party, which has not been
substantially fulfilled; or (4) if his assent was
given under the influence of mistake, misappre-
hension or surprise, except that where the con-

tract provides for compensation in case of mis-
take, a mistake within the scope of such provi-

sion may be compensated for, and the contract

specifically enforced in other respects, if proper
to be enforced. ' The evident meaning of this sec-
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tion is that any one of these subdivisions fur-

nishes a defense to an action for specific per-

formance; in other words, when specific per-

formance is sought against a party he may inter-

pose any one of the defenses named above, and if

he can maintain it he defeats the action. The
burden of proof as to such defense is upon him
who asserts it, and, while it is necessary for de-

fendant Heinze to set forth the consideration for

the contract sought to be enforced, the burden is

then upon the plaintiff to show that such consid-

eration is inadequate, if he would avail himself
of that defense. Such was the rule at common
law, and, in the absence of a statute fixing the

burden of proof, the common-law rule prevails."

Washington has no such code provision as that

quoted in the foregoing decisions from Montana and

South Dakota. There is less reason in the case at bar

than in the Montana and South Dakota cases to re-

quire plaintiff to negative the defense of unfairness

or oppression.

_ Our bill does allege the consideration for the con-

tract on which we rely. The consideration was the

construction of a water plant in an ambitious western

town whose future was problematical in 1898. With-

out a water plant the town could not have grown and

developed. The consideration was certainly ade-

quate.

Castle Creek Water Co. vs. City of Aspen, 146

Fed. 8, 10.
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The contract provides that in case the parties

shall be unable to agree the price shall be fixed by

due process of law. The presumption is that a price

so fixed will be fair. It is true that the litigation will

be exjDensive to the parties ; this is the case in a large

percentage of the cases brought in our courts ; but the

fact that litigation will be burdensome to a defend-

ant is certainly not a good ground in law for refus-

ing to entertain the suit. Under our form of govern-

ment courts are open for the purpose of hearing the

pleas of litigants. The right to a hearing should not

in any case be conditioned on requirements undefined

by statute, rule or precedent.

It is true that specific performance is an equi-

table remedy administered on equitable principles,

but it is well settled that the discretion of the court

in disposing of such a suit is a discretion defined by

l^recedent and to be exercised with a view to protect-

ing the rights of the litigants. It is respectfully sub-

mitted that the precedents cited in our brief in chief

abundantly show that this is a proper case for spe-

cific performance. We have cited on pages 100-101

of our principal brief thirteen cases in which specific

performance has been decreed under facts similar to

those alleged in our bill in the case at bar. We think

the court will find that the bill in the City of Aspen

case, a certified copy of which is filed with this peti-

tion, is substantially like the bill upon which we rely.
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CONCLUSION
As was held in the City of Aspen case, the valua-

tion of a municipal water plant is an accounting

problem for the solution of which the flexible pro-

cedure of a court of equity is peculiarly adapted. We
believe the parties must have contemplated an equi-

table remedy on the exercise of the City's option to

buy and the failure of the parties to agree on a price.

Having confidence that our bill states a cause of suit,

we ask for a rehearing.

Respectfully submitted,

McCamant & Thompson,

Theo. B. Bruener,

Solicitors for AjDpellant.

I hereby certify that in my judgment the forego-

ing petition for a rehearing is well founded and that

it is not interposed for delay.

Of Solicitors for Appellant.
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EXHIBIT ''A"

Pleas in the Circtut Court of the United States

FOR THE District of Colorado

Sitting at Denver

Be It Remembered that heretofore and on to-wit,

tie twenty-third day of September, A. D. 1905, came
Ihe Castle Creek Water Company of West Virginia

hr James M. Downing, Esquire, its Solicitor, and

filed in said court its bill of complaint, and sued out

ol and under the seal of said court a writ of Subpoena
against the City of Aspen.

And the said bill of complaint is in the words and
figures as follows, to-wit

:

'

' Tnited States of America,
)

> ss
District of Colorado, j

'

In the Circuit Court of the United States Within and
For the District of Colorado

The Castle Creek Water Company,
of West Virginia, a Corporation,

Complainant, (
In Equity

vs.

The City of Aspen, a Municipal Cor-

jDoration, Defendant.

No.

lo the Honorable, the Judges of the Circuit Court of

the United States in and for the District of Col-

orado :

The Castle Creek Water Company of West Vir-

ginia, a corporation duly organized under the laws

Exhibit "A"
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of the State of West Virginia, and a citizen and in-

habitant of the State of West Virginia, duly author-

ized by virtue of compliance with the requirements

of the laws of the State of Colorado to do business in

said state, brings this its bill against the City of As-

pen, a municipal corporation organized under th3

laws of the State of Colorado, and a citizen and in-

habitant of the said State of Colorado for jurisdic-

tional purposes, and a city of the second class in said

district and State of Colorado."
^

The bill thereupon alleges the jurisdictional faets

with reference to the amount in controversy, the cor-

porate existence of the City of Aspen, etc. ,

In the third paragraph it is alleged that on the

20th of October, 1885, plaintiff's predecessors in in-

terest, H. P. Cowenhoven and D. R. C. Brown, made

a certain proposition to the City to construct a mu-

nicipal water system therein. The ]3roposition was

in part as follows:

''Section 10. The town shall have the right to

purchase the said works at the expiration of twenty

(20) years after the date of this agreement, or fail-

ing to purchase at the expiration of twenty (2C)

years, then at the expiration of every ten years there-

after.

"Provided, however, that the town shall give to

the said Cowenhoven and Brown, their associates and

Exhibit "A"
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assigns, notice in writing of the intention to purchase

one (1) year in advance of such date of purchase.

"In the event of the town and said Cowenhoven

and Brown, their associates or assigns, failing to

agree upon the value and price to be paid for said

works the same is to be determined by five experts,

two to be appointed by the town, two by said Cowen-

hoven and Brown, their associates or assigns, and the

four so selected to appoint a fifth."

After setting up the proposition in full, the bill

alleges

:

''4. Your orator further shows that afterwards

and on to-wit : the 31st day of October, 1885, the said

proposition and offer so made as aforesaid, was duly

and regularly accepted by the board of trustees of

said town, subject, however, to a vote of the legal

voters of the then Town of Aspen on the question of

approving the authorization by the Board of Trus-

tees of said town for the erection and construction of

water works by said H. P. Cowenhoven and D. R. C.

Brown. And your orator further says, that said au-

thorization was thereafter by a majority of the legal

voters of the then Town of Aspen voting on such

question at a special election duly called and held on

the 5th day of November, 1885, approved, and said

proposition accepted, and that thereafter and on to-

wit : the 11th day of November, 1885, the said Town
of Aspen by its board of trustees, in pursuance of

Exhibit "A"
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the said proposition and acceptance thereof by the

said board of trustees, and in pursuance of and sub-

sequent to the vote of the legal voters within the cor-

porate limits of said town had at the time and in the

manner aforesaid, duly passed and published a cer-

tain ordinance of the said Town of Aspen concerning

the construction and operation of said water works

in the then Town of Aspen, wherein and whereby the

said Town of Aspen, through its board of trustees,

after being thereunto authorized as hereinabove set

forth, did give and grant unto the said H. P. Cowen-

hoven and David R. C. Brown, their associates and

assigns, pursuant to the terms of the proposition

hereinbefore recited, the right to establish, construct,

operate and maintain a system of water works within

and without the corporate limits of the Town of As-

pen aforesaid, for the jDurpose of supplying the said

Town of Aspen and its inhabitants, with water for

fire, domestic and other purposes, and in said ordi-

nance duly accepted the said proposition of the said

Cowenhoven and Brown and made the same a part

of said ordinance, and further made and constituted

said proposition and acceptance thereof a binding

contract between the said Cowenhoven and Brown,

their associates and assigns, and the said Town of

Aspen, for and during the term of twenty (20) years

from the 31st day of October, 1885, to and including

the 31st day of October, 1905, which said ordinance

was duly and regularly enacted, passed and published

Exhibit "A"
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by the said board of trustees of the then Town of As-

pen on to-wit : the 11th day of November, 1885, and

then became and ever since has been, and now is, one

of the ordinances of the then Town and now City of

Aspen."

It is alleged that Cowenhoven and Brown, their

associates and assigns, erected the water works and

continued to operate the same ; that Cowenhoven and

Brown transferred their franchise and the property

to Castle Creek Water Company, a Colorado corpora-

tion, and that the Colorado corporation, in 1894,

transferred to the plaintiff. The bill then alleges

:

"9. And your orator further shows, that while

your orator was engaged in the full compliance with

the terms of the contract so made and existing as

aforesaid, between the said Town (now city) of As-

pen and your orator, and on to-wit : the 10th day of

October, 1904, the said City of Aspen as the successor

of the Town of Aspen hereinbefore mentioned, duly

and regularly, through its Mayor and City Council,

elected to act upon the privilege, reservation and con-

dition of said contract and to purchase the water

works, plant and system of your orator, in compli-

ance with and according to the terms of said original

proposition and acceptance, and the ordinances of

the City of Aspen passed pursuant thereo, and did on

said last named date cause to be made, passed and
duly approved in strict and full compliance with the
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its election and intention to purchase under the op-

tion given by and reserved in said contract and ordi-

nance, which said resolution was and is in the words

and figures following, to-wit

:

Resolution

Be It Resolved, by the City Council of the City of

Aspen :

That it is deemed expedient and for the best in-

terests of the City of Aspen to purchase the water

works and appurtenances for the City of Aspen,

owned and operated by the Castle Creek Water Com-

pany of West Virginia (a corporation).

Be it further resolved

:

That notice of intention to purchase said water

works, as provided in proposition made by H. P.

Cowenhoven and D. R. C. Brown, dated October 20,

1885, and supplementary agreement thereto made by

said company, and all other agreements and ordi-

nances concerning said water works to be given to the

said The Castle Creek Water Company of West Vir-

ginia (a corporation).

Passed and adopted this 10th day of October,

A. D. 1904.

(seal) a. J. Robinson, Mayor.

Attest : Lulu M. Warner, City Clerk.
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10. And that thereafter and on to-wit: the 11th

day of October, 1904, in pursuance of the passage of

said resolution, the said City of Aspen caused to be

made and served upon the complainant herein at As-

pen, Colorado, a notice of the passage of the said res-

olution and of the election and intention of the de-

fendant herein to purchase said water works, plant

and system, pursuant to and in accordance with the

terms of said proposition, contract and ordinances

relating thereto, which said notice was and is in the

words and figures following, to-wit

:

Notice

To the Castle Creek Water Company of West
Virginia (a Corporation)

Whereas, on the 20th day of October, A. D. 1885,

a proposition was made to the Mayor and Board of

Trustees of the Town of Aspen by H. P. Cowenhoven

and D. R. C. Brown to build, maintain and operate a

system of water works for the purpose of supplying

the town and its citizens with water within the cor-

porate limits of the Town of Aspen in the County of

Pitkin and State of Colorado, for the term of twenty

years, which was accepted by said Board of Trustees

of said Town on the 31st day of October, 1885, sub-

ject to a vote of the legal voters of the Town of Aspen

on the question of approving the authorization by the

Board of Trustees of said Town of the erection of

water works by the said H. P. Cowenhoven and D. R.
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C. Brown, which said authorization was, by a major-

ity of the legal voters of the Town of Aspen, voting

on such question at a special election held on the 5th

day of November, 1885, approved and said proposi-

tion accepted and made a binding contract between

the Town of Aspen and the said H. P. Cowenhoven

and said D. R. C. Brown.

And whereas, by an ordinance passed and ap-

proved by the Board of Trustees of the Town of As-

pen on the 11th day of November, 1885, the said H.

P. Cowenhoven and D. R. C. Brown, their associates

or assigns, were granted the right to establish, con-

struct, operate and maintain water works as afore-

said with all the rights, privileges and immunities

for the i^eriod of twenty (20) years from the 31st day

of October, 1885.

And, whereas, by the terms of Section Ten (10)

of said proposition, it is provided that the Town of

Aspen shall have the right to purchase the said water

works at the expiration of twenty years after the date

of said agreement, provided that the Town shall give

said Cowenhoven and Brown, their associates or as-

signs, notice in writing of its intention to purchase

the same one (1) year in advance of such date of pur-

chase.

And, whereas, the City of Aspen has by law suc-

ceeded to all the rights and privileges of the said

Town of Aspen, and it is by the Mayor and City
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Council of the City of Aspen considered and deter-

mined to purchase the said water works and appurte-

nances for the City of Aspen,

Now, therefore, notice is hereby given to The Cas-

tle Creek Water Company of West Virginia (a cor-

poration) , successors and assigns of said H. P. Cow-

enhoven and D. R. C. Brown, that the City of Aspen

will purchase said water works and appurtenances

at the time and in accordance with the provisions of

said proposition and ordinances.

This the 10th day of October, A. D. 1904.

The City of Aspen,

(seal) By A. J. Robinson, Mayor.

Attest : Lulu M. Warnek, City Clerk.

By virtue whereof the said contract and agree-

ment became absolute and unconditional and the said

defendant became bound and obligated to purchase

sard water works and plant from your orator accord-

ing to the terms thereof.

11. And your orator further shows, that after the

passage of the resolution and the service of the notice

hereinabove set forth, your orator and the said City

of Aspen, through its Mayor and City Council, at-

tempted, but failed, to agree on the purchase price of

said water works, plant, system and appurtenances,

and that after such failure to agree upon such pur-
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chase j^rice, request and demand was duly and imme-

diately made by your orator that the said defendant

should appoint experts as provided for in said prop-

osition, contract and ordinances, to ascertain and de-

termine the value of said water works, plant and sys-

tem, and demanded that such value when ascertained

should be by the said city paid to your orator con-

formably to the terms of said proposition, contract

and ordinances of the Town and City of Aspen re-

lating thereto; but that the defendant herein, un-

mindful of the contract and obligation imposed upon

it by the proposition, contract and ordinances herein-

above recited, and in plain violation of the duty im-

posed upon it thereunder, wrongfully failed, neg-

lected and refused and still wrongfully fails, neglects

and refuses to appoint said, or any, experts to ascer-

tain and determine the value of said plant as afore-

said, or to take any other steps required by said con-

tract to accomplish the purchase of said plant and

system, but on the contrary, by a pretended notice

signed by the Mayor and individuals composing the

Board of Aldermen of the said defendant corpora-

tion has notified your orator that the said defendant

will not be bound by the terms of said contract and

that it refuses and will refuse to appoint experts to

ascertain and determine the value of said plant and

system provided in and by said contract."

The bill then alleges an intention on the part of

defendant to construct its own water plant and to se-
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cure authority for such purpose at a special election

called by the municipal authorities. It is alleged that

the construction of this plant would destroy the value

of plaintiff 's plant. It is further alleged

:

*'21. And your orator further complaining al-

leges, that the said defendant refuses to comply with

and perform its contract and pretends to have the

power and authority so to do to the end that it may
avail itself of the power and authority granted to

municipal corporations by the statutes of A. D. 1899,

to acquire water works by condemnation in the event

your orator declines to accept its offer and terms

therefor, and by the process of condemnation to se-

cure the same at a valuation and for a price far be-

low the value and price fixed and by said contract

and agreement, as your orator is informed and verily

believes, to its great, lasting and irreparable damage

and injury."

The prayer is in part as follows

:

"That the said defendant be adjudged and de-

creed to specifically perform, abide by and execute

the said contract existing between complainant and

defendant for the purchase of the water works, plant

and system of the complainant pursuant to the terms,

conditions and requirements thereof as accepted,

agreed to and observed by said defendant, and said

defendant be ordered and required to proceed and at

once to appoint experts to ascertain and determine
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the value of said plant, works and system in manner

and form provided by the contract between complain-

ant and defendant, or to make and enter an order

j)roviding for the appraisement of your orator's said

water works and plant by some person, commissioner

or board to be designated by this Honorable Court

l)ased as required and specified by said agreement

upon the productive worth of said works at the pres-

ent time, and that when so fixed the defendant be ad-

judged, decreed and required to purchase the same

at such valuation as required by its said agreement;

and requiring the said defendant to abide by and per-

form all such further orders and decrees as may be

made by this Court, and which to equity may seem

meet and proper, the complainant now and always

agreeing to abide by and perform such orders as may
be made herein ; and that your orator may have such

other and further relief that equity and good con-

science shall require or that to your Honors shall

seem meet."
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